UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ANGELA MARI A TEI XEl RA CARDOSO, :
Petiti oner :

v. E Docket No. 3:00cv2163(JBA)

JANET RENO, Attorney General,
U.S. | MM GRATI ON AND
NATURALI ZATI ON SERVI CE
STEVEN FARQUHARSQN, District
Director, and GARY COTE

O ficer in Charge,
Respondent s.

MEMORANDUM OF DECI SI ON

Petitioner Angel a Cardoso ("Cardoso") seeks a wit of habeas
corpus ordering the Immgration and Naturalization Service to
conduct a bail hearing, alleging that her continued detention
pending a final order of deportation pursuant to 8 U S.C. §
1226(c) (INA 8 236(c)) is violative of her Fifth Amendnment rights
to substantive and procedural due process. This case requires
the Court to assess the constitutionality of a section of the
immgration | aws mandating detention of deportable aliens, even
| awf ul permanent residents |ike Ms. Cardoso, pending a final
order of deportation, wthout assessnent of that alien’s flight
risk or potential for endangering the comunity. Nunmerous courts
across the country have considered constitutional challenges to
this mandatory detention provision, and have split on both the
final issue of the statute’s constitutional validity as well as
the nmethod of analysis. For the reasons that follow, this Court

finds 8 236(c) unconstitutional as applied to petitioner, and



grants the petition.
| . Fact ual Background

In brief, petitioner is a native of Cape Verde who left that
country along with her famly when it was granted i ndependence
fromPortugal, and immgrated to this country at the age of 9.
She has lived in Waterbury, Connecticut, since that tinme, and has
two mnor U S. citizen sons, ages 7 and 13. Her nother and three
siblings are U.S. citizens, and her grandnother and stepfather
are permanent residents. M. Cardoso was addicted to drugs, and
in 1996, 1997, and 1998 had nultiple convictions for larceny in
the sixth degree (Conn. Gen. Stat. 8§ 53a-125b), as well as
convictions for issuing a bad check, failure to appear, breach of
t he peace, and escape (when she wal ked away froma conmunity/
home- based drug-rehabilitation program. See Pet. Ex. B (list of
convictions). According to petitioner’s brief she has cone to
terms with her drug problemthrough a treatnent program she
conpl eted while incarcerated, and has conpl eted progressive
| evel s of drug rehabilitation as well as a nunber of educati onal
and soci al readjustnent prograns, including achieving her GED and
conpleting a nurses’ aide training program She was taken into
I NS custody upon conpletion of her state sentence on Sept. 28,
2000, and has been detained by the INS at the York Correctional
Institute in Niantic, Connecticut, since that time. The Board of
| mrm gration Appeals (BIA) found her eligible for cancellation of

renoval under INA § 240A after the conviction on which



"aggravated felon" status was based, was vacated by the state
court, and a hearing on this discretionary relief, which could
permt her to remain here as a pernmanent |legal resident, is
schedul ed for January 24, 2000.

1. Statutory Provisions at |ssue

Cancel l ati on of Renoval, INA 8§ 240A(a), 8 U.S.C. § 1129b(a),
repl aces what was known as "Section 212(c) relief" under the
previous immgration |laws, and grants the Attorney General
discretion to permt |long-term permanent resident aliens with
| ess serious crimnal convictions to retain their pernmanent
resi dence. Factors considered by the Imm gration Judge (1J) in
deciding a 8 240A application include the petitioner’s famly
ties, length of residence and enploynment in the U S., evidence of
rehabilitation and crimnal record, and other evidence of bad
character or inmgration violations. Under the inmgration |aws
extant before 1996, a bond hearing was all owed to determ ne
whet her a deportable alien should be detained pending a final
deportation order, including the conpletion of any proceedi ngs
related to discretionary relief. Congress then passed the
IIlegal I'mmgration Reformand | mm grant Responsibility Act of
1996 (I I RIRA), Pub. L. No. 104-298, which significantly altered
the | andscape of the immgration |aws by maki ng nore of fenses
deportabl e of fenses, and streamining the process for
deportation. Section 236(c) of the Il RIRA provides that:

(1) The Attorney Ceneral shall take into custody any alien
who - . . . (B) is deportable by reason of having commtted



any offense covered in section 1227(a)(2)(A)(ii) [multiple

crimes of noral turpitude], (A)(iii) ["Aggravated felony"],

(B) ["Controlled substances"], (C ["Certain firearm

of fenses"], or (D) ["espionage-related crimes] of this

title, . . .

(2) Release - The Attorney General may release an alien

described in paragraph (1) only if the [alien has been

admtted into the Wtness Protection Progranj, . . . and the
alien satisfies the Attorney General that the alien will not
pose a danger to the safety of other persons or of property
and is likely to appear for any schedul ed proceedi ng.

8 US. C 8 1226(c) (enphasis added).

It is undisputed that Ms. Cardoso does not fall into the
[imted exception for participants in the Wtness Protection
Program and therefore she has been held in custody since
Sept enber 28, 2000 under the authority of § 236(c). As
characterized by the INS, the mandatory detention provision
applies an irrebuttable presunption that deportable aliens are
ei ther dangers to the community or flight risks, and the
presunption is em nently reasonable as applied to the petitioner.
Resp. Mem in Opp. at 21. Petitioner asserts that her continued
detention solely on the basis of this statutory presunption
infringes her fundanental liberty right, and as a consequence,

j eopardi zes her chances of success at her 8 240A hearing, as she
is unabl e to adequately denonstrate the accuracy of her claim of
rehabilitation without release into the comunity.

I11. Analysis

"I't is well established that the Fifth Arendnent entitles
aliens to due process of |law in deportation proceedings.” Reno

v. Flores, 507 U S 292, 307 (1993). "[Once an alien gains



adm ssion to our country and begins to develop the ties that go
w th permanent residence, his constitutional status changes

accordingly." Landon v. Plasencia, 459 U S. 21, 32 (1982).

Petitioner clains that the mandatory detention provision violates
both the substantive and procedural conponents of the Fifth
Amendnent’ s Due Process clause, the procedural due process

requi renent of which prohibits the governnment from depriving an

i ndividual of life, liberty or property in an unfair manner, see

Mat hews v. Eldridge, 424 U S. 319 (1976), and the substantive due

process conponent of which precludes the governnent from engagi ng

in conduct that "shocks the conscience," see Rochin v.

California, 342 U S. 165 (1952), or interferes with rights

"inplicit in the concept of ordered |iberty," see Palko v.

Connecticut, 302 U S. 319 (1937). Substantive due process

protects an alien from governnental infringement upon certain
"fundanental liberty interests at all, no matter what process is

provi ded, unless the infringenent is narrowy tailored to serve a

conpelling state interest.” Reno v. Flores, 507 U S 292, 302
(1993).
A Subst anti ve Due Process

Petitioner argues that a fundanental |iberty interest is

inplicated by this statute, and that accordingly the Court should
apply a strict scrutiny analysis, and require the infringenent on
a fundanental interest to be narrowy tailored to serve a

conpel ling governnental interest. Pet. Mem at 10. More



particularly, the petitioner urges this Court to utilize the

"excessi veness" test of United States v. Salerno, 481 U S. 739

(1987), which is predicated upon the fundanental nature of the
right to liberty. 481 U S. at 750. In support of her

contention, petitioner relies on Doherty v. Thornburgh, 943 F. 2d

204 (2d Gr. 1991), in which the Second Crcuit held that aliens
who have entered this country, even illegally, possess a
substantive due process right to liberty during deportation
proceedi ngs. "W think that aliens do have a substantive due
process right to be free fromarbitrary confinenent pending
deportation proceedings.” 1d., 943 F.2d at 208-9. The Doherty
court enphasi zed, however, that "this is a narrow right and that
judicial review of alleged interference with the right by the
federal governnent is limted." 1d. at 208. Further, the
Suprenme Court has adnoni shed federal courts that a due process
anal ysis nust always "begin with a careful description of the
asserted right, for the doctrine of judicial self-restraint
requires us to exercise the utnost care whenever we are asked to
break new ground in this field." Flores, 507 U S. at 302
(internal citations omtted). The Court nust therefore determ ne
whet her the right asserted here — a deportable alien’s right to
not be detained w thout opportunity to denonstrate that she is
neither a danger to the community nor a risk to abscond pending a
hearing on discretionary relief, in rebuttal of the presunption

in the statute to the contrary — is a fundanental liberty



interest, in order to determ ne the appropriate standard of
scrutiny.

A nunber of district courts examning the constitutionality
of 8§ 236(c) have applied the strict scrutiny and/or the Sal erno
test, either explicitly or inplicitly concluding that the liberty

interest at issue here is fundanental. See, e.q., Zgonbic v.

Far gharson, 89 F. Supp. 2d 220, 234 (D. Conn. 2000) (applying
conpelling interests test because the right to freedom from
bodily restraint is "the sinplest exanple of [a fundanental ]

right"); Danh v. Denore, 59 F. Supp. 2d 994, 1000 (N.D. Cal.

1999) quoting Wng Wng v. United States, 163 U S. 228, 238

(1896) ("all persons within the territory of the United States
are entitled to the protection guaranteed by [the Fifth and

Si xt h] anmendnents," ); Martinez v. Greene, 28 F. Supp. 2d 1275

(D. Colo. 1999); Bouyad v. Holnes, 74 F. Supp. 2d 471 (E. D. Pa.

1999) (citing to the Suprene Court’s statenent in Foucha v.
Loui siana that "[f]reedomfrom bodily restraint has al ways been
at the core of the liberty protected by the Due Process C ause"),

citing Foucha, 504 U S. 71 (1992); Small v. Reno, Docket No. 00-

cv-2155 (JCH), Ruling on Petition for Habeas Corpus dated Dec.
29, 2000 (lawful permanent resident whose application for
discretionary relief was pending had fundanmental |iberty interest
in an individualized bond determ nation).

QG her district courts considering the validity of 8§ 236(c)

have found that the right to an individualized determ nation of



flight risk or danger before being detained pending a final order

of deportation is not fundanental. See, e.qg., Sierra-Tapia V.

Reno, No. 99-cv-986, 1999 W 803898 (S.D. Cal. Sept. 30, 1999)
(because petitioner not eligible for discretionary relief and
woul d nost |ikely be renoved fromthe country, liberty interest

not fundanental ); Reyes v. Underdown, 73 F. Supp. 2d 653 (WD

La. 1999); D az-Zaldierna v. Fasano, 43 F. Supp. 2d 1114, 1118

(S.D. Cal. 1999). The only Court of Appeals that has confronted
this issue squarely, the Seventh G rcuit, upheld §8 236(c) on the
grounds that a fundanental liberty interest was not inplicated,
where the petitioner was not eligible for any forns of
discretionary relief and thus not entitled to remain in this
country, although he could be at liberty in his native land. See

Parra v. Perryman, 172 F.3d 954, 958 (7th Cr. 1999).

After consideration of the diverse reasoning in the rel evant
case law and the parties’ briefings and oral argunent on the
i ssue, the Court concludes that detaining Ms. Cardoso w thout
allow ng her a forumto denonstrate that the statutory
presunpti on of dangerousness and flight risk is inapplicable to
her inplicates a fundanental |iberty interest. As the Suprene
Court has noted, freedomfromrestraint is one of "those
fundanmental rights and liberties, which are, objectively, deeply

rooted in this Nation's history and tradition."” Washington v.

d ucksberg, 521 U. S 702 (1997). Ms. Cardoso is a lawfu

per manent resident of this country who has not received an



adm nistratively final order of deportation; rather, she has the
opportunity to denonstrate that clenency is warranted due to her
famly ties to this country and her alleged rehabilitation.

Wil e the governnment correctly points out that Doherty enphasized
the narrow and limted nature of substantive due process rights
held by aliens, the Court views that statenment as a limtation on
the circunstances in which such a right exists, not a shading on
the extent or scope of that right once it is found to exist. As
noted by the BIAitself, "[a] |lawful permanent resident who
commts a renovabl e or deportable offense remains a | aw ul

per manent resident until an admnistratively final order of
renoval or deportation deprives himof that status.” Inre

Mendoza- Sandi no, Interim Dec. 3426, 2000 W. 225840 (BI A 2000).

Ms. Cardoso therefore retains whatever constitutionally-protected
liberty interests flow fromher status as a | awful permanent
resident, which includes the substantive due process right to be
free of arbitrary confinement pending the conpletion of
deportation proceedi ngs. Doherty, 943 F.2d at 209.

The Court thus rejects the governnment’s contention that the
liberty interest at issue in this case is |ess than fundanent al
First, the government’s argunment m sconstrues the nature of the
deference this Court nust accord Congressional decisions on

immgration matters. Fiallo v. Bell, 430 U. S. 787 (1977), which

enpl oyed the "facially legitimte and bona fide reason"” standard,

did not involve detention or bodily restraint such as are at



i ssue here, and which inplicate quintessential notions of
liberty. Rather, Fiallo articulated the deference to be given by
federal courts to Congress’ policy determ nation that natura

nmot hers, not unwed natural fathers, should get the speci al
preference immgration status accorded the child or parent of a
U S citizen. 1In reaching the conclusion that this statutory
preference violated no constitutional provisions the Suprene
Court noted that it had "long recogni zed the power to expel or
exclude aliens as a fundanental sovereign attribute exercised by
the Governnent's political departnments |argely immune from
judicial control."”™ 1d. at 791. The case did not, however,
address the neans by which the governnent inplenented this
soverei gn power, which is the focus of the challenge in the

present case. See INS v. Chadha, 462 U. S. 919 (1983) ("The

pl enary authority of Congress over aliens . . . is not open to
question, but what is challenged here is whether Congress has
chosen a constitutionally perm ssible neans of inplenenting that

power. . . ."); see also Welch v. Reno, 101 F. Supp. 2d 347, 354

(D. M. 2000) ("A distinction nust be nade between Congress’
power over substantive immgration laws and its power to
| egislate rules inplenmenting those laws.").

Second, the Court is unpersuaded that the "reasonable fit"
standard of review articulated in Flores is appropriately applied
to a statute that mandates indefinite detention of a |awful

per manent resident alien who still possesses the right to

10



consideration for continued permanent residence, despite having
commtted a deportable offense. Flores was brought as a facial
challenge to a statute requiring the detention of juvenile aliens
in state-run institutions prior to a determnation of their
deportability, denying themrelease into the custody of non-
guardi an strangers. The Flores Court distinguished this
situation from cases asserting deprivations of "fundanental"
liberty interests such a "freedom from physical restraint ... in
the sense of ... a barred cell.” 507 U S. at 302. The reasoning
of the opinion in Flores flowed fromthe "novelty" of the right
asserted in that case — "the alleged right of a child who has no
avai |l abl e parent, close relative, or |legal guardian, and for whom
t he governnent is responsible to be placed in the custody of a

w || ing-and-able private custodian rather than of a governnent-
operated or governnent-selected child-care institution” — and the
recogni zed fact that "juveniles, unlike adults, are always in
sone formof custody.” 507 U S at 302, 303. 1In contrast, M.
Cardoso, an adult |awful permanent resident of this country,
asserts the nost basic of the fundanental rights: the right to be
free of arbitrary confinenent, — "arbitrary" being defined as
"W t hout consideration and regard for facts and circunstances.”

Bl ack’s Law Dictionary 104 (6th Ed. 1991). |Indeed, Justice

O Connor’ s concurrence nmakes clear the distinction between the

Fl ores juveniles and Ms. Cardoso:

A person's core liberty interest is also inplicated when she
is confined in a prison, a nental hospital, or sone other

11



formof custodial institution, even if the conditions of

confinement are liberal. This is clear beyond cavil, at

| east where adults are concerned . . . . The institution-

alization of an adult by the governnent triggers heightened,

substantive due process scrutiny.
ld., 507 U.S. at 315 (O Connor, J., concurring). Accordingly,
Fl ores does not require the application of a | ower standard of
reviewin this case.

The Court al so declines to accept the governnent’s argunent
that this statutory mandatory detention passes constitutional
nmust er because Ms. Cardoso has the netaphorical keys to her own
release. Utilization of this supposed "key" would require Ms.
Cardoso to submt to deportation, thus relinquishing the very

right she is entitled to advance - to pursue her application for

conti nued permanent residence in this country. See, e.qg. Small,

Ruling at 34. But see Parra v. Perryman, 172 F.3d at 957;

Doherty, 943 F.2d at 212 (fact that alien could be released if he
agreed to deportation is relevant to constitutional analysis).
The alien in Parra had been convicted of an aggravated fel ony,
and thus his renoval was "overwhelmngly likely"; the Seventh
Crcuit noted that his brief did not "even hint at a substantive
argunent that he is entitled to remain in the United States."

Id. at 956. The question was then sinply where Parra "passe[d]
the time while waiting for the order to becone final." [d. 1In
Doherty, the issue was the constitutional validity of eight years
of detention w thout rel ease on bail pending deportation, under a

statutory regine that allowed release on bail at the discretion

12



of the Attorney General. 943 F.2d at 208. The Second Circuit
concl uded that the decision to deny bail for eight years did not
vi ol ate substantive due process because he presented "an
exceptionally poor bail risk,"” and attributed to Doherty hinself
the primary responsibility for the length of his detention.

Al t hough the Doherty court utilized the "keys to his own cell™
met aphor, it did so only in the context of an illegal alien, who
woul d not have been held in such | engthy detention absent his own
efforts to forestall his inevitable deportation out of this
country. 943 F.2d at 212.

In the present case, deem ng Ms. Cardoso to have the keys to
her own cell would be, in effect, requiring her to relinquish her
statutory eligibility to apply for cancellation of renoval, with
the result that a formal deportation order would i ssue and she
woul d be forced to either | eave behind her U S. citizen children,
or require themto | eave their honel and and acconpany her to a
foreign land. While such a choice nay be Ms. Cardoso’s lot if
she is denied cancellation of renoval, the Court declines to
attach any constitutional significance to the fact that M.
Cardoso could end her mandatory detention if she abandoned her
claimto 8 240A relief, and noved to the final order stage where,
ironically, release is available. See 8 U.S.C. § 1231(a)(3).

Because Ms. Cardoso still mght avoid deportation by
prevailing at her 8 240A hearing, her case is distinguishable

fromthose involving aliens who are virtually certain to be

13



deported such that 8 236(c) was held not to infringe any

fundanental rights. See Parra, 172 F.3d at 958; Avranenkov v.

INS, 99 F. Supp. 2d 210, 216 (D. Conn. 2000) (finding no
significant liberty interest inplicated by continued detention
where statute elimnated 8 212(c) relief for offense and
"[pletitioner is alnost certainly going to be renoved fromthe
country"); Reyes, 73 F. Supp. 2d at 658 (petitioner statutorily
ineligible for relief fromrenoval)

The governnent argues that Ms. Cardoso’s |ikelihood of
success at her hearing is renote, given the nature of her
convictions and her fal se responses to questions on her
Application for Naturalization. See Resp. Mem at 16-17. Wile
the fact that discretionary relief is available does bear on the

determ nation of the nature of the right at issue, see Szeto v.

Reno, 2000 WL 630869 (N.D. Cal. May 5, 2000) (because petitioner
had "non-frivolous argunent that he will ultimately prevail on
his claimthat he should not be renoved," mandatory detention
viol ated fundanmental right to liberty), the potential outcone of
a 8 240A application does not. Such an approach, in this Court’s
view, conflates two different questions, and coll apses an alien’s
constitutional claimto be free of unreviewed nmandatory detention
pendi ng deportation into a determnation of the merits of the
renmoval proceedi ngs against himor her. The nature of the
liberty interest affected by 8 236(c) is not the substantive

right to remain in this country, but rather Ms. Cardoso’s right

14



to rebut the purpose for her automatic detention while the
ultimate question of her renovability is being decided. See
Bouayad, 74 F. Supp. 2d at 475.

The liberty interest in non-arbitrary detention which M.
Cardoso seeks to protect is relatively nodest: she is not
claimng a fundanental |iberty interest to remain in this country
or even a fundanental liberty interest in being released on bail.
Rat her, she sinply seeks the opportunity to denonstrate that the
statutory presunption of conmmunity danger or flight risk is
arbitrary as applied to her. See Danh, 59 F. Supp. 2d at 1003.
Because only the means of inplenenting Congress’ sovereign power
to admt or exclude aliens is at issue here, and petitioner may
be eligible to retain her permanent resident status, the Court
accordingly rejects the governnment’s exhortation to utilize a
| ower standard than strict scrutiny in assessing 8 236(c)’s
constitutionality.

Havi ng found that Ms. Cardoso has a fundamental right to not
be detai ned wi thout sone individualized determ nation of her
flight risk and dangerousness pending the outconme of her 8§ 240A
hearing, which is not provided by the mandatory detention
requi renent of 8§ 236(c), the Court next considers whether such
infringenment is sufficiently narromy tailored to conpelling
gover nnment al purposes by enploying the Salerno analysis. That
test asks whether the statute is regulatory, rather than

punitive, and whether it appears excessive in relation to the

15



pur pose behind the statute. Salerno, 481 U S. at 747. See
Martinez, 28 F. Supp. 2d at 1281; Danh, 59 F. Supp. 2d at 999;
Van Eeton, 49 F. Supp. 2d at 1190; Small, Ruling at 24-25.

Because the power to deport necessarily includes the power
to detain, at |east for sone period of tine, like the Bail Reform
Act analyzed in Salerno, the detention nandated by 8 236(c) is

clearly regulatory and not punitive in nature. See Carlson v.

Landon, 342 U. S. 524, 537 (1952) ("Deportation is not a crimnal
proceedi ng and has never been held to be punishnent."). In
determ ni ng next whether the statute is excessive, i.e., not
narromy tailored, the Court relies on the |egislative history of
8 236(c), which outlines the follow ng governnental purposes for
the statute: 1) protecting the public frompotentially dangerous
crimnal aliens; 2) preventing aliens fromabscondi ng during
renmoval proceedings; 3) correcting procedures under which twenty
percent of crimnal aliens released on bond did not report for
deportation hearings; and 4) restoring public faith in the
immgration system See S. Rep. No. 104-48, 1995 WL 170285 at 1-
6, 9. These goals are indubitably legitimte governnental

objectives. See Salerno, 481 U S. at 747 (preventing danger to

the community is legitimate regul atory goal); Rogowski, 94 F.
Supp. 2d at 184 (goals of 8§ 236(c) are "reasonable and
legitimate").

The sanme | egislative history, however, reveals the gap

between the these decidedly legitimte goals and the neans chosen

16



to achieve them A closer analysis of |legislative history cited
by the government, which for the nost part describes Congress
desire to expedite the renoval of crimnal aliens and strengthen
the laws providing for deportation, reveals that illegal

imm gration was the focus of Congress’ ire. See 142 Cong. Rec.
S3329, 1996 WL 174902 (daily ed. Apr. 15, 1996 (remarks of Sen.
Abraham) ("M . President, those who refuse to play by the rules
who cone here illegally becone, as a result, a burden on our
society, and it should not be tolerated. The illegal immgration
is a betrayal of our long tradition of welcom ng those who pl ay
by the rules. If the Federal Governnent did its job of keeping
out, tracking down, and expelling illegal aliens, we would not
have an inm gration problemthat confronts America today."); Sen.
Jud. Comm Rep. No. 104-249 at 7, 1996 W. 180026 ("Aliens who
violate U S. immgration |aws should be renmoved fromthis country
as soon as possible") (enphasis added); S. Rep. No. 104-48 at 3,
1995 WL 170285 (" Congress should consider requiring the detention
of all crimnal aliens who are in the country illegally pending
deportation, and prohibit the INS fromrel easing such crim nal
aliens on bond while providing themwith work permts.")
(enphasi s added); 142 Cong. Rec. S11506, 1996 W. 565563 (daily
ed. Sept. 27, 1996) (remarks of Sen. Hatch) (detention of
crimnal aliens is inmportant "if we are going to fight and wn
this battle with regard to illegal immgration."”) (enphasis

added) .

17



Further, that part of the legislative history which
explicitly addressed the subject of aliens convicted of crines,
rather than aliens whose presence in this country was unl awf ul
does not reflect consideration of deportable permanent |egal
resident aliens eligible for discretionary relief from
deportation. For instance, a Senate Report entitled "Crim nal
Aliens in the United States" reports that "[o]ver 20 percent of
nondet ai ned crimnal aliens fail to appear for deportation
proceedings,"” S. Rep. No. 104-48, 1995 W. 170285 (Ap. 7, 1995),
and that "[t]hrough 1992, nearly 11,000 crim nal aliens convicted
of aggravated felonies (which are particularly serious crines)
failed to appear for deportation hearings.”" 1d. As noted in
Rogowski, this twenty percent abscondnent rate neans that
"[e]lighty percent do not abscond.” 94 F. Supp. 2d at 185. Nor
does the statistic regarding aliens convicted of "particularly
serious crines" reflect a careful analysis of aliens in
petitioner’s situation, such that the statute could be consi dered
‘narromy tailored” to such aliens, since unlike petitioner,
aggravated felons are not even eligible for discretionary relief.
As for future dangerousness, the statistic regarding recidivism
guoted in Senator Abraham s remarks on the floor as support for
t he mandatory detention provision, see 141 Cong. Rec. S7803,
7823, was based on a sanple conposed of al nost 95 percent ill egal
immgrants. See Countywi de Crimnal Justice Coordination Comm,

Crimnal Aliens in the Los Angel es County Jail Popul ation, Final

18



Report Nov. 1990 (noting that 116 of inmates in sanple were
per manent residents, while 1,625 were illegal entrants).

The above | egislative history does not support the
governnment’s claimthat the statute neets the second prong of the
Salerno test. None of the statistical conclusions cited refer to
aliens in the circunstances of petitioner — | awful permanent
residents who are not yet subject to an admnistratively final
order of renoval and who are eligible for discretionary relief.
By including aliens in the position of Ms. Cardoso within the
reach of the mandatory detention provision, wthout record of any
specific consideration of and factual basis for such inclusion,
and absent any statutory provision for individualized assessnent
as to whether the presunptive need for detention applies, the
means chosen by Congress to achieve its valid regulatory goals
wor ks a deprivation on Ms. Cardoso’s fundanental |iberty right
that is excessive in relation to the purpose for that
deprivation. As the Snmall court reasoned, applying a presunption
of flight risk to aliens such as Ms. Cardoso is, in fact,
counter-intuitive, because as her |ast opportunity to remain
lawfully in the United States, Ms. Cardoso has every incentive to
attend the 8 240A hearing at which her renovability wll be
determned. See Small, Ruling at 27.

The Court recognizes that the government’s interest in
preventing aliens with felony convictions from abscondi ng or

commtting further crines is conpelling, and perhaps sone

19



per manent resident aliens faced with renoval and a 8 240A hearing
woul d nonet hel ess "junp bond" if released. But given that a
fundanental right is involved, 8 236(c) sweeps too broadly,
because denying individual bond hearings inputes a generalized
intent to abscond or endanger society to all deportable aliens,
regardl ess of their circunstances, the nature of their crine, or
the potential that they may be allowed to remain in this country
permanently. Petitioner’s detention under this generalized
assunption is arbitrary, inthat it is without regard to her
circunstances, in light of the Iack of any consideration of

| awf ul permanent residents with a chance at discretionary relief,
and whet her they present simlar flight or recidivismrisks in

the legislative history. See Carlson, 342 U S. at 538 ("O

course purpose to injure could not be inputed generally to al
aliens subject to deportation.").

The governnent’s position that the fact of the petitioner’s
alien status conbined with her crimnal convictions is a
sufficient predictor of future crimnality and abscondnent ri sk
that obviates the need for any further protections is
substantially underm ned by the Second Crcuit’s recognition of
aliens’ substantive due process rights, and the regul atory, non-
punitive purpose of the detention at issue. It is further
undercut by the absence of any durational restrictions on
petitioner’s mandatory detention. Congress, while intending

speedy hearings and an expedited renoval process, failed to
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include any express tinme limtations in 8§ 236(c). The length of
Ms. Cardoso’s detention depends solely on bureaucratic

happenst ance or vagaries of scheduling her hearing on

di scretionary relief and appeals, unfettered by any statutory
tinmelines. The governnment maintains the indefinite detention
under 8 236(c), as a practical matter, has an endpoi nt because
once the deportation processing is conpleted and a final order is
issued, the alien is entitled to a bond hearing under 8§ 241(a) if
not renoved in 90 days. See 8 U. S.C. § 1231(a)(3). The nost
that this "endpoint” to mandatory detention seens to denonstrate,
however, is the inadequate tailoring of 8 236(c) to its purported
pur pose, because, illogically, aliens with a final order of
removal who thus present far nore of a flight risk may be
considered for release on bond, but those with great incentives
to appear before an immgration judge to show their worthiness to
remain in this country, may not.

The Court thus concludes that the irrebuttable presunption
of flight and danger risk resulting in this blanket rul e of
detention as applied to petitioner under 8 236(c) is excessive in
relation to the governnmental purposes of |limting abscondnent of
deportable crimnal aliens and preventing future danger to the
community. All of the interests advanced by the governnent as
justifying the infringenent on petitioner’s fundanental |iberty
interests can be satisfied by conducting individualized bai

hearings that carefully assess the petitioner’s risk of flight
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and crimnal recidivism See Baidas v. Jennings, 123 F. Supp. 2d

1052, 1061 (E.D. Mch. 2000); see also Wlch, 101 F. Supp. 2d at
356.

The governnent offers no justification for requiring the
bl anket rule over individualized determ nations for aliens of M.
Cardoso’s status, other than deference to Congressional decisions
on immgration policy, and its insistence that petitioner has no
fundanmental |iberty interest, which the Court has rejected for
t he reasons di scussed above. M. Cardoso is clearly not entitled
as a matter of constitutional right to the full panoply of
saf eguards given crimnal defendants, and Congress certainly
could place timng and procedural restrictions on such
i ndi vidualized determ nations, such as inposing the burden of
proof on the alien to rebut a presunption of dangerousness or
abscondnment risk, or limting the governnment’s proof necessary
for detention to nerely a preponderance of the evidence, or
requiring such hearings to be held only after a reasonable tine
period for conducting INS adm nistrative proceedi ngs. Such
statutory tailoring mght very well pass constitutional nuster,
for "Congress regularly makes rules [for aliens] that would be
unacceptable if applied to citizens." Doherty, 943 F.2d at 209.
But a Congressional enactnment may not infringe upon petitioner’s
fundanmental |iberty interest wthout narrowWy tailoring the nmeans
to achi eve the conpelling purpose for such infringenent.

In summary, the Court concludes that Ms. Cardoso has a

22



fundanmental liberty interest in not being detained wthout sone
i ndi vidualized determ nation of her flight risk and

danger ousness, while she remains a permanent |legal alien with §
240A relief still available to her, and is not yet subject to an
admnistratively final order of renpoval. Applying the Sal erno
anal ysis, the Court finds that 8 236(c) detention is regulatory
in nature, but as applied to petitioner it is excessive in
relation to its purposes, which purposes could be achieved by an
i ndi vi dual bond hearing while sinmultaneously protecting her
fundanmental liberty right. The Court accordingly holds that the
statute is unconstitutional as applied to petitioner, a | awful
per manent resident who may still be entitled to remain in this
country, and who cannot be required to relinquish her opportunity
to apply for discretionary relief by agreeing to deportation in
order to be free from cust ody.

B. Procedural Due Process

The petitioner also contends that 8§ 236(c) does not survive
procedural due process scrutiny because the private interest is
fundanmental, the risk of erroneous deprivation is high, and the
government’s burden is slight, conpared to the rights at stake.

Mem in Supp. at 12, citing Mathews v. Eldridge, 424 U S. 319

(1976). The Court agrees with the governnment that this aspect of
Ms. Cardoso’s claimis sinply her substantive due process

argunent recast in "procedural due process" terns. See Flores,

507 U.S. at 308. Wile Ms. Cardoso does seek additional
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procedural protections, in the formof an individualized bai
hearing, the term nology of the renedy she seeks does not convert
her claiminto a procedural one. As the Suprenme Court has held,
"procedural due process rules are neant to protect persons not
fromthe deprivation, but fromthe m staken or unjustified

deprivation of life, liberty, or property," Carey v. Piphus, 435

U S 247, 259 (1978). Procedural due process protections are
designed to help ensure accuracy in the truth finding process,
and so are shaped to m nimze substantively unfair or m staken
deprivations of life, liberty, or property by enabling persons to
contest the basis upon which a State proposes to deprive them of

protected interests. Fuentes v. Shevin, 407 U S. 67, 81 (1972).

Ms. Cardoso, in contrast, does not argue that the INS was

m staken in applying 8 236(c) to her or in detaining her;

i nstead, she chal |l enges the substantive constitutional
under pi nnings of the statute pursuant to which the governnent
acted. In other words, it is the deprivation itself that is at

i ssue here — the deprivation of the opportunity to challenge the
statutory presunption. Wthout a substantive right, a
deprivation resulting fromthe irrebuttable presunption in 8

236(c) cannot be "m staken," because the statutory presunption
requi ring her detention would be substantively vali d.

Counsel for petitioner acknow edged at oral argunment that
Ms. Cardoso’s constitutional claimstands or falls on the Court’s

resol ution of the substantive due process question. As the Court
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has al ready found the statute unconstitutional on substantive due
process grounds, the Court declines to revisit the question in
the guise of a procedural due process claim Procedural process
protects different interests than are at stake in the instant
case, and conflating the substantive and procedural analysis wll
provide no further renmedy to petitioner.

The Court acknow edges that other district courts have
di sposed of simlar procedural due process challenges to §8 236(c)
differently. Courts finding a violation of substantive due
process al nost invariably find a procedural violation as well,
reasoni ng that the inportance of the private interest weighs

heavily in the Mathews bal ancing test. See, e.qg., Koita v. Reno,

113 F. Supp. 2d 737, 741 (M D. Pa. 2000). Courts going the other
way on the substantive due process question have correspondingly

found that the private interest is exceedingly limted, and

out wei ghed by the governnent’s interest, see, e.d., Reyes,73 F

Supp. 2d at 658, or have concluded that since the alien has no
substantive rights, the absence of any procedural protections

poses no constitutional problem See Galvez, 56 F. Supp. 2d at

648. In this Court’s view, petitioner’s constitutional chall enge
to 8 236(c) is, at bottom a substantive due process chall enge,
not a procedural claim and the Court respectfully disagrees with
those courts that have found to the contrary. See, e.q.,

Zgonbic, 89 F.Supp. 2d at 234 (holding that 8§ 236(c) survived

strict scrutiny on substantive due process grounds, but
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concluding that petitioner had a distinct procedural due process
right to a hearing). The Court accordingly denies the petition,
to the extent it is predicated on the procedural due process
claim

V. CONCLUSI ON

Ms. Cardoso’s fundanental |iberty interests are
unconstitutionally infringed by 8 236(c), in that the statute is
excessive in relation to its regulatory goals of preventing
flight and protecting the community fromfuture crinmes. Wile
she has no absolute right to liberty or to remain in this
country, substantive due process requires an individualized
hearing on the necessity of detaining petitioner pending the
conpl etion of her 8 240A proceedings. Petitioner has no separate
procedural due process right to such a hearing, however.
Accordingly, the Court GRANTS Ms. Cardoso’s Petition for a Wit
of Habeas Corpus on substantive due process grounds, and orders
the respondents to afford the petitioner an inmedi ate bond
heari ng.

I T 1S SO ORDERED
/sl

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut this 22nd day of January, 2001.
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